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10 RULINGS CONFERENCE 

You are kindly invited to take part in 
the 8th Conference on	the 10 MOST 
SIGNIFICANT JUDICIAL 
DECISIONS	issued in 2016, which 
are particularly significant in practice. 
The conference will be held on	
January 26,	2017	at the Bristol Hotel 
in Warsaw.	The number of 
participants is limited. 

Łukasz Chruściel 
Legal advisor, partner heading the Katowice 
Office. He has many years of experience  
in the labor law and social security law 
practice. He specializes in disputes with the 
Social Insurance Institution. 

EVENTS 

 

	
 
Dear Readers, 
 
ZUS [Social Insurance Institution] is carrying out thorough inspections of entrepreneurs. The legal 
provisions, which seemed not to raise any doubts several years ago, are currently interpreted  
in a way that is supposed to maximize the proceeds from contributions. The legal structures that 
have been in existence for many years are being turned upside down, which is best reflected in the 
case of specific work contracts. 
 
ZUS holds a privileged position in litigations. Unlike entrepreneurs, it has unlimited financial means 
to conduct any litigation. When questioning employer's actions, it issues as many decisions as 
there are employees. Thus, one inspection may result in the issue of several dozen, several 
hundred or even several thousand decisions. This means that the employer needs to draw up  
a huge number of appeals simultaneously, and then conduct that many litigations. Each appeal 
initiates separate court proceedings. It is up to the court to decide whether to conduct each of them 
separately, or combine them in a group. Either way, it generates significant costs. 
 
Therefore, the prevention is of key importance: it gives the biggest chances to avoid negative 
consequences of ZUS inspections and related costs, and primarily it allows avoiding litigations.   
In this issue of PRO HR, we would like to share with you our experience in cases against ZUS and 
we recommend further actions to avoid long lasting and costly disputes. 
 

         Best regards, 
         Legal advisor Łukasz Chruściel 
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Statistics 
 

• each year several dozen thousand appeals against ZUS 
decisions are filed with courts 

• only 28.8% of all appeals are examined in favor of the 
appellant 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
WORTH KNOWING 
 
Be careful with contributions for subcontractors 
 
ZUS demands that employers pay contributions on revenues 
generated by employees under civil-law contracts concluded with 
subcontractors. This covers contracts under which employees render 
services for the benefit of their employer. Example: Mr Kowalski works 
for X company as a driver. After working hours, he works for  
a security guard agency under a contract of mandate. Under that 
contract of mandate, Mr Kowalski protects the real property belonging 
to the X company, which is his employer.  In the event of a ZUS 
inspection, the X company is likely to be obligated to pay contributions 
on the revenue gained by Mr Kowalski under the contract of mandate. 
 
This is a big problem for employers. In most cases the employers are 
not aware that their employee is engaged by a subcontractor. Neither 
does the employer know the remuneration received by the employee 
under such employment. In cases conducted by our Office, a ZUS 
decision on the obligation to pay contributions almost always comes 
as a surprise to the employer. 
 
In the justification of its decisions, ZUS invokes Article 8 (2a) of the 
Act on Social Security System. Pursuant to that provision, employees 
are also defined as individuals performing work under some civil-law 
contracts (e.g. contract of mandate, specific work contract) if they 
concluded such contract with their employer or if under such contract 
they perform work for the benefit of their employer. In such case, the 
employer is obliged to pay contributions on the total revenue gained 
by the employee under the employment contract and the civil-law 
contract. 
 
  
  

WORKSHOP: Employing 
foreigners in Poland  
The workshop will be held by 
the advocate Karolina Schiffter, 
on January 18, 2017, in ADN 
Conference Center in Warsaw.  
Information is available at: 
http://www.gazetaprawna.pl/kon
ferencje/zc/ 
 
Business breakfast: The latest 
changes in Poland's labor law 
and the influence of France's 
anti-corruption regulations on 
the situation of Polish 
entrepreneurs 

You are kindly invited to take 
part in business breakfast, 
which will be held on January 
20, 2017, 9:30 - 12:00, in the 
Parisian seat of the Polish 
Chamber of Commerce and 
Industry in France. The 
breakfast will be held by the 
adw. Dominika Stępińska - 
Duch and the legal advisor 
Katarzyna Sarek - Sadurska. 
 
CCIFP workshop 
You are kindly invited to take part 
in workshops organized by CCIFP, 
which will cover France's new anti-
corruption regulations [Sapin II]. 
The workshop will be held by the 
adw. Dominika Stępińska - Duch, 
partner in Raczkowski Paruch 
Legal Office, and Angelika Ciastek 
- Zyska, Manager, Investigating 
Services and Fraud Risk 
Management Team, PwC Polska. 
Information is available here: 
http://ccifp.pl/training/nowe-
przepisy-antykorupcyjne-we-
francji/ 

 

Please send questions and 
applications to: 
marketing@raczkowski.eu 

 

 

 

Piotr Graczyk 
Advocate. A graduate of the Faculty of Law and 
Administration at the University of Warsaw. Has 
been cooperating with the Legal Office since 
2014. He specializes in labor law litigations which 
cover in particular employee claims related to 
termination of employment contracts, overtime, 
non-competition contracts, mobbing and 
discrimination. 			
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ZUS applies this provision in all cases where employees perform work for the benefit of their employers 
under civil-law contracts. It invokes the resolution of the Supreme Court dated September 2, 2009 (file 
ref. II UZP 6/09). However, the aim of this provision is different. It was supposed to eliminate fraud 
cases where an employee carries out the same activities for its employer under a civil-law contract and 
an employment relationship (in order to avoid the payment of contributions). But it was not supposed to 
impose on the employer the obligation to pay contributions for every subcontractor. However, the 
practice shows that disputes with ZUS regarding this issue are long lasting, costly and burdened with 
risk of loss. Therefore, it is essential that you plan your business carefully if it involves the engagement 
of subcontractors and explain at this stage the issue of potential engagement of employees. 
 
Formulating the specific work contract in a proper way reduces the risk of being questioned by 
ZUS. 
 
In my daily practice, I encounter more and more situations where ZUS questions specific work 
contracts as aiming to evade the law. Frequently, it does not consider the will of the parties but 
assumes that the parties were motivated by the will to avoid the obligation to pay social security 
contributions. As a result, ZUS determines that the entrepreneur and the person in question are linked 
by a contract of different type, in most cases it is a contract of mandate or employment contract 
(contracts that result in the obligation to pay contributions). On that basis ZUS demands the payment  
of contributions. 
The interpretation of legal provisions and qualification of contracts as applied by ZUS raise concerns. 
For instance, we have cases in which ZUS has assumed that the product of specific work contracts 
must be equal to copyright work as defined in the copyright law. This view is not justified by any 
provision of the Civil Code that concern specific work contracts. In other cases, ZUS has questioned 
specific work contracts, claiming that the process of the production of a work may not include repetitive 
actions. This would lead to elimination of most specific work contracts from commercial dealings.  
It would imply, for example, that a shoemaker may sew or repair only one pair of shoes under a specific 
work contract. The production of each subsequent pair of shoes is repetitive and - in the light of the 
views presented by ZUS - should be the subject of a contract of mandate or other contract for services. 
At the same time, ZUS completely disregards the fact that under the contract a specific result  
is obtained, so a specific work is created. 
 
The employer may appeal against the ZUS decision which imposes an obligation to pay contributions 
and defend before court the view that the contract questioned is in fact a specific work contract. 
However, this involves litigation. A better solution would be to review specific work contracts and 
introduce changes to them which limit the risk of being questioned by ZUS. That could help avoid  
a dispute with ZUS and eliminate costs. 

	
 

Be careful with labor outsourcing 
More and more often our clients receive offers of the so called „labor outsourcing“. An external entity 
offers to take over the employer's employees and then refer them back for work at the employer's. 

Michał Bogacz 
Legal advisor, lawyer in the Katowice Office. A graduate of the University of Silesia  
in Katowice, participant in Erasmus program at the University of Mannheim in 
Germany. He has many years of experience in dealing with entrepreneurs in the field 
of labor law. His practice has included, inter alia, cases related to the termination  
of employment relationship and benefits related to domestic and international road 
transport. 
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The entrepreneur for which the work is performed is still supposed to supervise employees, grant 
leaves, decide on dismissals, etc. An external entity only pays them their remunerations. The goal  
is obvious: a reduction of costs. 
 
I warn against such a solution. If its aim is only to formally change the employer, ZUS may conclude 
that it was an apparent outsourcing and the obligation to pay contributions is still vested in the previous 
employer. Instead of savings, it can lead to extra costs. If the outsourcing is supposed to be real,  
it should be followed with an external entity taking over the supervision over employees.  
I recommend analyzing any such outsourcing offer thoroughly. 
 
What is more, it may be the case that the external entity does not pay social security contributions for 
the employees it took over. This is often the clue to the attractive nature of their offer. In such a case,  
if ZUS decides that it was an apparent outsourcing, it will demand the payment from the previous 
employer (with interest). 
 
The government is planning to introduce a change in provisions under which it will be obligatory to 
indicate on ZUS de-registration forms that the de-registration resulted from outsourcing. Hence, ZUS 
will get a tip which employer to inspect. This may lead to more inspections. 
 
 
ZUS: a member of the management board is not an entrepreneur but a contractor 
 
ZUS is of the opinion that each management contract, even the one that is performed by a manager as 
part of his/her economic activity, is subject to contribution payment like a contract of mandate. This 
imposes an obligation on the company to pay contributions. The practice among our clients is often the 
opposite - the managers, as entrepreneurs, pay their own contributions. In the event of inspection, ZUS 
will definitely question this solution. It will demand from and charge the company contributions on the 
actual revenue, instead of a fixed amount paid by entrepreneurs. 
	
We have more and more such cases. Despite the fact that the position presented by ZUS raises 
serious doubts, it becomes increasingly popular in judicial decisions (cf. resolution of the Supreme 
Court dated June 17, 2015, file ref. III UZP 2/15). It is more and more difficult to challenge these 
decisions. Therefore, alternative remuneration methods regarding managers are worth considering, e.g. 
payment of remuneration based on the act of appointment itself, without entering into a contract for 
services, which, for ZUS, may constitute the basis for charging contributions. 
 
 

	
 

 
1) benefits are paid to all employees in equal amounts or revenue brackets are incorrectly 

determined; 
2) social criteria, and in particular the financial criterion, are incorrectly established; 

 

Employer: carry out an audit of benefit payments from the social fund before 
ZUS does. 
 
Our Office has handled numerous cases where ZUS questioned the payment  
of social fund benefits and ordered that the overdue contributions be paid  
with interest. 
 
The objections which ZUS raises in most cases and which lead to questioning 
benefit payments and charging contributions include: 
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3) the rules and regulations are not precise, are incomplete or incorrectly implemented; 
4) the benefits from the fund are paid against the act or are used by individuals who are not 

entitled thereto under the act; 
5) employer does not have documentation confirming the analysis of social situation of individuals 

who receive the benefits. 
 
ZUS always issues as many decisions as there are employees who - in its opinion - received benefits 
incorrectly. The cases I handled include ones where ZUS issued several thousand decisions. In some 
cases, the total value of contributions to be paid by the employer is expressed in millions zlotys. 
 
Prevention is the best protection against ZUS decisions and the obligation to pay contributions. The 
employer should audit the payment of benefits from the fund before ZUS does, and eliminate those 
factors that are most frequently questioned (listed above). This will allow saving time and costs related 
to litigations. 
 
Even if a decision is issued, the employer has 30 days to appeal to a court. In that time, they have to 
draw up and file even several thousand appeals (as many as the decisions issued). I have pursued  
a case where we filed over 4 thousand appeals at the same time and then we conducted the relevant 
number of litigations. The case ended in success. However, it required the involvement of significant 
human, time and financial resources. 
 
The ZUS practice which I have been observing is that it first verifies benefits paid in one year. If ZUS 
finds irregularities, the employer may expect an inspection covering other years - up to 5 years in the 
past. This can be avoided if we appeal against decisions issued during the first inspection. This usually 
leads to ZUS suspending its inspections of other years until the cases are adjudicated by the court. 
 
 
CHANGES TO THE LAW 
 
ZUS has the right to demand the payment of unduly received benefits for 5 years. 
 
ZUS may issue a decision establishing the amount and the obligation to repay an unduly received 
benefit (e.g. sickness benefit) not later than within 5 years from the last day of the period for which the 
undue benefit was taken. Until now the time limit for issuance of decisions was not limited. The 
provisions stipulated only the period for which ZUS may demand a repayment of unduly received 
benefit and provided for a 10-year limitation period.	
	
That time limit was calculated from the day on which the ZUS decision obliging to repay the amount 
due became final. In this respect, nothing has changed. However, the right to issue a decision became 
limited in time. This may lead to increasing ZUS activities related to the issue of such decisions. The 
new regulations came into force on December 14, 2016. 
 
	
 


