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PROGRAM FOR THE PREVENTION OF SICK LEAVE ABUSE 
Opportunity for savings 

Details below » » 
 

Dear Readers, 
 
according to the statistics, approx. 15% of sick leave is abused.  
In case of sick leave taken to care for a child  – this is true for as 
much as one third. Our experience demonstrates that these 
numbers are considerably underestimated. 

 
The number of paid sick leaves is increasing year after year, as a result of which 
entrepreneurs have to suffer losses of over several tens of billion zloty every year (in 2015 
– PLN 17 billion). The average leave duration is 13 days. This means that the cost of the 
majority of sick leave is paid by the entrepreneur. 
 
The indicated reasons for leave are frequently fictional. The employees regard sick leave 
as additional holiday leave, using it, for instance, to go on holiday, care for their children or 
perform renovation works. The costs borne by the entrepreneurs due to abuse reach up to 
PLN 3,500–5,000 annually per employee. I encourage you to become familiar with our 
experiences and recommendations as well as consider inspections not only for specific 
examples of abuse, but to implement a comprehensive preventive program. I am certain 
that the statistics below and the savings that are at your fingertips will convince you to do 
so. 
 
I wish you a pleasant reading. 
Sławomir Paruch, legal advisor 
 
  

Raczkowski Paruch 
full legal services for HR cases	
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Statistics 

• sick leave amounts to PLN 17 billion of losses per 
year for the entrepreneurs 

• the average leave duration is 13 days – this is paid for 
primarily by the entrepreneur, not by the Social 
Insurance Institution 

• the average cost of leave is PLN 3,500–5,000 
annually per employee 

 
 
Program for the prevention of sick leave abuse 
 

 
 

• building the personnel's awareness and changing 
their mentality; 

• ensuring that the rules of fellowship are observed; 
• eliminating the causes of sick leave abuse by 

preventive actions (e.g., organizing day camps for 
the children in the holiday period); 

• adequate remuneration (using motivational 
remuneration systems); 

• appropriate organization of work; 
• routine inspection of sick leave; 
• cooperation with the Social Insurance Institution; 
• taking action against the employees guilty of abuse 

(terminating the employment contracts or obliging 
them to return the allowance). 

 
Naturally, the program has to be adapted to the particulars 
of the employer and the circumstances in the given situation. 
The experience of our clients shows that the implementation 
of such a program may reduce the number of sick leaves 
and related costs by over a dozen or even several dozen 
percent. 
  
		

EVENTS 
February 7th, 2017 
 
10 Rulings Conference in 
Katowice 
We would like to invite you to the 
local edition of the 10 Rulings 
Conference in Katowice.  
Place: Monopol Hotel.  
Time: 10:00 AM to 1:00 PM 
(registration starts at 9:30 AM). 

Please send questions and 
applications to: 
office.katowice@raczkowski.eu 
 
March 2rd, 2017 
 
10 Rulings Conference in 
Poznań 
We would like to invite you to the 
local edition of the 10 Rulings 
Conference in Poznań. 
Place: City Park Hotel & 
Residence. 
Time: 11:00 AM to 1:30 PM 
 
Please send questions and 
applications to: 
office.poznan@raczkowski.eu 
 
March 21st, 2017 
 
Compliance Day 
We would like to invite you to 
participate in the first edition of 
the Compliance Day. This event 
will be devoted entirely to the 
issue of compliance. It is 
addressed to lawyers, human 
resources managers, compliance 
officers and all persons 
interested in the topic of 
compliance. The presenters 
during the event will be the 
Lawyers of our Firm and invited 
guests. The details and the 
program will be presented in the 
next PRO HR. 
. 

In our practice, we often encounter the 
abuse of sick leave by the employees – 
says Robert Stępień, legal advisor. 
Considering the scale of the problem and 
the potential savings to our Clients, we 
have created for them  
a comprehensive program for the 
prevention of sick leave abuse. The 
program consists of a number of actions, 
e.g.:	
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Mentality is the problem 

		

	

	

	

	

	

	

	
Inspections are the right and obligation of the employer 
The employer has the right and also the obligation to inspect sick leave. The employer may inspect 
the formal aspects of leave (has certificate been issued in accordance with the regulations; is it not 
counterfeit) as well as its correct use. The inspection may be carried out at the place of residence or 
temporary stay of the employees (e.g. at the employees' family where he or she currently stays) and 
in the other workplace of the employees or in the location where the employees run their business 
activity. 
Awareness of the above should dispel the employer's doubts as to whether the inspections are an 
appropriate thing to do or not. It is not only appropriate, but in fact, it should be based on the 
assumption that it is the employer's duty towards the other employees and all members of the 
society, who pay their contributions to the social security system – indicates Sławomir Paruch, legal 
advisor. 
 
Consistent inspections bring success 
	

	

	

	

	

	

 
abuse. Our Clients that decided to implement such an inspection system achieved results that many 
times exceeded their expectations.	
	

The problem we should tackle first in 
order to effectively counter the abuse 
of sick leave is the mentality of the 
personnel – observes Sławomir 
Paruch, legal advisor. This is usually 
the first difficulty in preventing abuse. 
The employees have gotten 
accustomed to “going on sick leave” 
regardless of whether they are 
actually sick or not. It is necessary to 
start by changing this approach and 
making the personnel aware that they  
	
	

 
February 28th, 2017 
 
Employing mobile personnel 
We invite you to another 
breakfast devoted to the 
employment of mobile personnel. 
The meeting will be hosted by 
Monika Dmochowska, a legal 
advisor, and Kazimierz 
Romaniec, also a legal advisor. 
Location: Law Firm office, 
Bonifraterska 17, Warsaw, time: 
10:00 AM to 12:00 PM. 
 
 
 
 
 
Please send questions and 
applications to: 
marketing@raczkowski.eu 
	

can use sick leave when it is actually necessary. Abuse, 
however, will not be tolerated. Many of our clients were 
concerned how such a lack of tolerance and inspections 
would be perceived by the other employees (the ones that 
did not abuse sick leave). Despite these concerns, after the 
abuse is revealed, the employees usually give up on the 
conspiracy of silence and begin to report their suspicions. 
After all, the abuse of sick leave by some employees is 
unfair to the others, and it is done at their expense. It is they 
that have to work, often much harder, to substitute for their 
absent colleagues. 
	

Employers often assume that inspections of sick leave are pointless due to 
significant time devoted to their performance and marginal effectiveness, which 
is untrue. Indeed, a single inspection may bring no results. However, our 
experience demonstrates that a consistent and organized inspection system 
allows for achievement of the desired effect, although this is evident only in the 
long run. It is important that the employees are aware that an inspection is 
inevitable. According to Paweł Sobol, attorney at law, this effectively 
discourages abuse. We support our Clients at both the stage of "designing" the 
inspection system as well as at the stage of its conduct. We provide assistance 
in contacts with the Social Insurance Institution, by cooperating in inspections 
and as part of procedures aimed at taking actions against employees guilty of 
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Abuse may result in the obligation to return the allowance 
	
	
	
	
	
	
	
	
	
	
	
	
problem for an employee, discouraging him or her from abuse more effectively than the fear of 
terminating the employment contract - points out Łukasz Chruściel, legal advisor, responsible in the 
law firm for the Social Insurance Institution practice. 
 
 
It is the employee, who has to demonstrate why he or she was not at home 
	
	
	
	
	
	
	
	
	
	
	
	
activities that do not serve his or her recovery. For example, if an employee working at office is 
given sick leave due to spine problems, activities taken up during sick leave, which burden the 
spine will certainly not serve health improvement and may constitute an abuse. In particular, if this 
activity burdens the spine much more than the everyday obligations. 
 
Secondly, absence of the employee at the place of residence or stay during the sick leave 
inspection may be justified only if the employee was visiting the doctor, filling the prescription at the 
pharmacy, rehabilitating or taking up other activities related to his or her recovery. The employee is 
responsible for demonstrating the reason for his or her absence at home. This means that the 
burden of proof rests with the employee. The employer or the Social Insurance Institution, which 
carries out the inspection and finds out that the employee is absent from the place of residence or 
stay, and does not justify such absence, has the right to assume that sick leave was misused and, 
as a consequence, refuse to pay the employee remuneration for the time of being sick or the sick 
allowance.	

Most of the employers are aware of the fact that abuse of sick leave may 
result in termination of the employment contract. The employees are also 
aware of that fact and when abusing sick leave, they usually know that, in the 
worst case, they can be dismissed. A more significant problem for an 
employee may consist in the possibility, in particular in the case of long term 
abuse (e.g. if it avoids meeting the employer because of the fear of 
terminating or dissolving the contract), of depriving him or her of the unduly 
collected sick allowance, even for numerous months back. 

Our actions often necessitated return of the unduly collected allowance by an 
employee, who abused sick leave. In one of the cases, this was an amount 
equal to several thousand zloty. This shows that it can be a substantial  
	

It is believed that the leaves issued by a psychiatrist or those, in the case of 
which the employee does not have to stay at home lying in bed, cannot be 
questioned. We would like to draw your attention to two issues, which can 
completely change the way of perceiving such situations - says Robert 
Stępień, legal advisor. 
 
Firstly, the aim of sick leave is for the patient to recover and be able to work 
as soon as possible. Regardless of the fact whether according to doctor's 
recommendations, the employee has to stay at home lying in bed, or not, in 
each case, during sick leave, the employee should perform only everyday life 
activities and those related to its recovery (e.g. seeing the doctor; going to 
pharmacies, treatments, rehabilitation). The employee should not take up 
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Holiday picture on Facebook as the basis for questioning sick leave 
	
	
	
	
	
	
	
	
	
	
 
Information published by the employees in social media are also available to the employer, who 
inspects sick leave certificates. This is worth remembering. As the employees publish their pictures 
and make them available for others, there are no contraindications for the employer to use them as 
a basis for questioning sick leave. In my practice, I have often encountered situations, where an 
employee boasted before some friends that he or she "went on sick leave" and went on holidays 
instead, and then published holiday pictures on Facebook - reports Paweł Sobol, attorney at law. 
Later, this gave grounds for questioning sick leave and terminating the employment contract. 
 
 
 
 
Beware the attendance bonus 
	
	
	
	
	
	
	
	
	
	
	
	
preceding the month, in which the employee falls sick, is subject to inclusion in the average monthly 
remuneration constituting the sick pay and sickness allowance remuneration basis. Consequently, it 
may turn out that the absent employee, despite losing the right to the attendance bonus, receives 
part thereof in form of increased sick pay or sickness allowance. This limits the bonus effectiveness 
and, in extreme situations, may reinforce employees' tendency towards extending sickness 
absence. The result is counter-productive. This should be taken into account when establishing 
rules for the attendance bonus payment. They may be planned in a manner, in which adverse 
effects are avoided or, at least, mitigated.	

A picture made during a concert or holidays that the employee published on 
Facebook during sick leave may be the reason for initiating an investigation 
procedure and depriving the employee of the right to the allowance. Cases 
are known, where the Social Insurance Institution withheld the payment of 
maternity allowance due to conclusion of a "fictional" employment contract, 
only to obtain the right to the allowance. The "fictional" nature of the contract 
was demonstrated as a result of "tracing" on Facebook, which proved that 
several months before going on maternity leave, the employee was 
employed by her friend. 
	

Apart from preventive and inspection actions, incentive mechanisms, relating 
to broadly understood remuneration components, are of key importance to 
the prevention of sick leave abuse. 
 
An attendance bonus is one of such mechanisms. In order to implement it 
effectively, one needs to now a few "traps". "Together with S. Paruch, a legal 
advisor, we wrote more about it for Personel i Zarządzanie in December last 
year", notes Monika Dmochowska, a legal advisor (Personel i Zarządzanie 
No. 12/2016). By nature, the attendance bonus is not granted to an 
employee, who receives sick pay or sickness allowance. However, the 
regulations provide for a mechanism for including the bonus in the 
remuneration or sickness allowance basis. The bonus paid within 12 months  
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GIODO'S POSITION 
 
Employer may process the data of an inspected employee. It may authorize another person 
to do so. 
	
	
	
	
	
	
	
	
	
	
	
a personal authorization for the employee to conduct the inspection (as per the form indicated in the 
Regulation of the Minister of Labor and Social Policy on the mode and rules of labor inspection). 
Such person, due to performed duties, is authorized to process the employees' personal data 
necessary for the inspection. Another scenario would be in the case of a person without general 
authorization to process the employees' personal data. According to the GIODO's position of March 
5, 2014, such person should hold, apart from authorization for inspection, authorization to process 
the personal data of the inspected employee. 
 
 
JURISPRUDENCE 
 
Participation in a ball or visiting a gym during sick leave is an abuse 
 
By virtue of the decision of September 22nd, 2016 (I OSK 1383/16), the Supreme Administrative 
Court confirmed that visiting a gym during sick leave taken to care for a sick relative is an abuse. 
Suspension of taking personal care is permissible only when it is necessary to leave a place of 
residence in order to handle necessary and urgent matters that may not be dealt with by other 
persons or at other time. Certainly, such cases do not include exercises at the gym, regardless of 
how long such exercises last and whether someone else takes care of a child at that time. 
 
The Supreme Administrative Court confirmed that participation in a New Year's Eve ball should be 
regarded in the same way. A person using the so-called "carer’s leave" should take a permanent 
care of a sick relative and may suspend it only for the period of time necessary for undertaking 
ordinary daily activities (e.g. minor grocery shopping in a nearby shop, visiting a pharmacy etc.).  
A similar position as to the use of leave was taken previously by i.a. the Court of Appeal in 
Katowice in its decision of November 12th, 2002 No. III AUa 3189/01.	

Entrepreneurs often fear that sick leave inspection may lead to 
unauthorized processing of employee's personal data. "There is no reason 
for concern", calms Edyta Jagiełło, a legal advisor, managing the personal 
data protection department in the law firm. An employer has the right to 
process this data to the extent necessary for the inspection. 
 
"The employer may order any person – its employee or a representative of 
a third party (e.g. law firm) – to inspect sick leave", points out Ms. Jagiełło. 
In extreme cases, the use of detective agency services may be reasonable. 
Should the inspection be conducted by the employer's employee, 
processing the employees' personal data at the employer's (e.g. HR 
department head or manager), it is sufficient that the employer issues   
	


